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				By now everyone knows that DNA testing is a powerful scientific tool for proving guilt or innocence in our criminal justice system. Often post-conviction DNA testing provides the only evidence that can correct the injustice of wrongful conviction.

But what if all the biological evidence is destroyed while you’re still in prison? What if there is evidence but it’s not discovered until after state-imposed deadline for seeking DNA testing? What if the state denies your petition for testing because you accepted a plea bargain to avoid a harsher sentence for a crime you didn’t commit? And what if you’re indigent and can’t afford an attorney to help navigate the complex legal and scientific issues involved in obtaining a DNA test?

The sad truth is that it often takes a series of miracles to gain access to post-conviction DNA testing. That’s because our criminal justice system continues to place significant obstacles in the way of post-conviction DNA testing that could determine whether the wrong people have been convicted and punished for crimes they didn’t commit.

Today, The Justice Project is releasing Increasing Assess to Post-Conviction DNA Testing: A Policy Review. This policy review explains the problems surrounding post-conviction DNA testing policies and procedures and identifies the best practices for states to adopt to ensure that post-conviction DNA testing contributes to a more accurate criminal justice system and restores public confidence in the system’s ability to correct its own errors.

To date, more than 200 people – including 16 who were sentenced to death – have been proven innocent by DNA testing. In many of those cases, the same DNA test helped bring the real perpetrators to justice.

But seven states – Alabama, Alaska, Massachusetts, Mississippi, South Carolina, South Dakota and Oklahoma – don’t even have laws on the books allowing for post-conviction DNA testing. And those that do have laws fall short of what is needed to ensure that DNA testing can be used effectively to correct the injustice of wrongful conviction.

All but 12 states and the District of Columbia lack statutes requiring the preservation of evidence throughout an inmate’s incarceration. An investigative series this year by The Columbus Dispatch found that “evidence had been lost or destroyed nearly two-thirds of the time that prosecutors agreed to search for it because Ohio does not require evidence to be catalogued and saved.” States should require the preservation of biological evidence throughout a defendant’s sentence and devise standards regarding the custody of evidence.



States should also ensure that all inmates with a DNA-based innocence claim may petition for DNA testing at any time without regard to plea, confession, self-implication, the nature of the crime, or previous unfavorable test results. Nearly a dozen of the more than 200 DNA exonerees initially plead guilty, and 50 purportedly confessed to crimes they did not commit. And because DNA testing technology continues to improve, a defendant’s right to request testing must not be subject to time limitations. If new technology develops that might change the outcome of a test, the test should be performed.

The complexity of the petitioning process also creates an unreasonable burden for a wrongfully convicted person who needs DNA testing to prove his or her innocence. The steps involved in obtaining DNA testing are difficult even for experienced advocates. That’s why states should provide counsel and cover the cost of post-conviction DNA testing for indigent petitioners.

These are just a few of the steps that need to be taken. As with any good policy, the benefits of post-conviction DNA testing statutes outweigh the costs. While improving access to post-conviction DNA testing will require states to incur some initial costs, those costs are minimal and could end up saving states money in the long run.

The federal government recognized the importance of post-conviction DNA testing with the passage of the Innocence Protection Act (IPA) in 2004. The IPA includes the Kirk Bloodsworth Post-Conviction DNA Testing Program, which authorizes $25 million over five years to help states defray the cost of post-conviction DNA testing. The program is named for Kirk Noble Bloodsworth, the first person sentenced to death to be exonerated by DNA evidence.

In Bloodsworth’s case, the DNA test results not only proved that he did not sexually assault and murder nine-year-old Dawn Hamilton, they also identified the real perpetrator who then confessed to the crime. But it took another series of miracles for that to happen. It was only through a chance encounter that Bloodsworth’s attorney learned that the trial judge had kept some of the evidence in a cardboard box in his chambers. And the attorney paid for the testing out of his own pocket.

Our criminal justice system is too fraught with error to rely on miracles to find the truth. Post-conviction DNA testing serves the interests of fairness, accuracy and public confidence in the criminal justice system, and states should make every effort to facilitate testing for defendants claiming innocence.
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