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Eyewitness ldentification Procedures in Texas

Executive Summary
In a survey of the 1034 law enforcement agencidseias, The Justice Project (TJP) found that
of the 750 departments who responded, only 882%#, have written policies guiding the
conduct of photographic and live eyewitness ideraifon procedures that are in line with at
least some widely endorsed best practices. Tligidy problematic because mistaken
eyewitnesses have played a role in 82% of the 38 Bkbnerations in Texas. Overall, the
eyewitness identification policies reviewed in teiady were incomplete and inconsistent across
departments and content areas.

Key findings include that 7% or less of all law emement agencies in Texas have strong
policies in the areas of cautionary instructiomeedip composition and filler selection, blind
administration, and comprehensive documentatiqgra¢edures. This overall lack of sound,
scientifically-based policy indicates that the 8tat Texas must pass legislation that requires
departments to adopt written policies that implentest practices for the conduct of eyewitness
identification procedures.

Introduction
Faulty eyewitness identification has played a mlever 75% of the 223 DNA exonerations
cases in our country thus far, making mistaken éyess identification the leading cause of
wrongful conviction in the United States. The sdmkls true in Texas where 82% of the state’s
38 DNA exonerations involved mistaken eyewitnegnidications (see chart below).
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Both anecdotal evidence and scientific researcicatel that eyewitness error is largely a result
of faulty eyewitness identification practices cadriout during investigations of crimes. Because
eyewitness evidence, much like trace physical emdgis susceptible to contamination if not
collected properly, some identification procedwras actually increase the risk of false
identification.
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Extensive scientific research has concluded tleb#st eyewitness identification procedures
include proper cautionary instructions where thevatness is told that the person who
committed the crimenay or may nobe present in the photographic or live lintupe selection
of fillers who match the eyewitness’s descriptidrih@ perpetrator and do not allow the suspect
to unduly stand odtblind administration wherein the person condugtime lineup has no
knowledge of which photograph or person is thegeotiuspedt and complete documentation of
the lineup procedure including a statement of freniness’s confidence in the identification in
his or her own words before any feedback is gieethé eyewitnes$. These practical changes
to identification protocols will help increase tliieelihood of identifying the true culprit while
enhancing protections for innocent people accusedroes. These procedures have also been
endorsed by organizations such as the U.S. Departohdustice, the American Bar
Association, and the International Association bfefs of Police, but it is very clear that the
vast majority of police departments have not atyusdopted these practices.

Method
TJP requested a copy of all written policies armtpdures regarding photographic and live
lineups from 1034 law enforcement agencies in Texaer the Public Information Act. Of the
requests mailed to police and sheriffs’ departméni® received responses from 750 (73%)
departments. Of those, only 88 departments (ab2¥t of respondents) had any written policies
or procedures governing the conduct of either pbotove lineups.

In order to determine the quality of the policiesl grocedures received, TIJP analyzed each set
of documents and separately rated photo and Ineip policies and procedures on a
“Substantially Implements Best Practices” (+) omddceptable” () scale in the areas of
cautionary instructions, composition fairness, i@dministration and comprehensive
documentation. Our criteria for evaluating eacthefcontent areas included:

Cautionary Instructions

0 Substantially Implements Best Practices (+): Iredtams are given to the witness
prior to the presentation of photographic or lielps to the effect that the
person who committed the crime “may or may notabeng the photos or those
presented in a live lineup, and/or that the witrsdssuld not guess or feel
obligated to identify anyone.

0 Unacceptable (): Instructions that do not addréssfact that the perpetrator
may not be included in the photographic or liveelip.

! See, for example, N. M. Steblay. (1997). Socifilence in Eyewitness Recall: A Meta-Analytic Rewief
Lineup Instruction Effectd.aw and Human Behavior, 2283-297.

% See, for example, G. Wells. (1978). Applied Eyewiis-Testimony Research: System Variable and Bstima
Variables.Journal of Personality and Social Psychology, B646-1557.

% See, for example, G. Wells, A. Memon, and S. Dwéeé. (2006). Eyewitness Evidence: Improving itelftive
Value.Psychological Science in the Public Interest43-75.

* See, for example, G. Wells, E. A. Olson, & S. Da@nan. (2002). The Confidence of EyewitnessesiirT
Identifications From Lineup<Current Directions in Psychological Science, 151-154.
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Composition Fairness

0 Substantially Implements Best Practices (+): Pesichat require a minimum
number of fillers, similarity in appearance of pkopresented in photos or in a
live lineup, and uniformity in presentation of p&mpr format and presentation of
photographs so that the suspect does not unduigl siat.

0 Unacceptable (): Policies that do not specifigadiddress fairness in lineup
composition as detailed above.

Blind Administration

0 Substantially Implements Best Practices (+): Pesi¢hat require the
administrator to be unaware of which person in at@graphic or live lineup is
the actual suspect, or equivalent mechanism torermund administration.

0 Unacceptable (): Any policy that does not requardlind administrator or
equivalent, including those that merely instrudigeoofficers to conduct the
lineup in an unbiased manner and/or prohibit paeresbfiom aiding the witnesses
in the identification procedure.

Comprehensive Documentation

0 Substantially Implements Best Practices (+): Pesichat instruct officers to
make a complete record (video or audio/stenograatiithe entire identification
procedure and specifically require documentatiothefwitness’s degree of
certainty, in his or her own words, prior to angdeack from authorities.

o Unacceptable (): Policies that do not require do@ntation of witness certainty
in the witness’s own words prior to feedback anchplete documentation of the
entire procedure (video or audio/stenographic).

Findings
Overall, TJP found that the policies and proceduwegslating photographic and live lineups in
Texas are largely inadequate and inconsistent acd@zartments. Of the 1,034 departments we
contacted and the 750 departments that respondgd3® had any written protocols regarding
either photographic or live lineups. As demonsilah Appendix A (Page 8), the quality of
these policies varied widely among departmentssadtee state. This lack of standardized
protocol indicates that Texas is failing to reap bienefits of systematic scientific research on
eyewitness error or to follow the best practicemnemended by the U.S. Department of Justice,
the International Association of Chiefs of Politteg American Bar Association and other
organizations.

Not only is there inconsistency across the sthtgtis also inconsistency across eyewitness
policy content areas. As demonstrated by the tadll@w, while 53 of the 88 departments
require fairness in composition of photographielip procedures, only seven use blind
administration procedures (see Appendix A for fafiults listed by department). In addition,
departments are often inconsistent in their treatraéphotographic and live lineups. While an
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Table 1: Number and Percent of Respondent Departmes with Written Policies

agency may have clearly articulated standardstiotglineups, there may not be an equivalent
for the conduct of live lineups. (Some departmemiy conduct photographic lineups.)

Cautionary Instructions

The Texas law enforcement agencies that have sggaeot cautionary instructions for
eyewitnesses generally have strong policies ineplparticularly for photo lineups. The
problem, however, is that the vast majority of dépants do not require any cautionary
instructions. TJP received only 31 policies frora #b0 respondent departments for
photographic lineups and 22 policies for live lipsu While these policies all implement an
important best practice, they represent a smallbairof departments in the State of Texas.
These numbers are especially troubling becauserigjeautionary instructions is a simple,
virtually cost-free way to help reduce the numbiebaxl identifications that can take criminal
investigations off course.

Lineup Composition
One of the most important aspects of a photogramhlize lineup is the selection of “fillers” to
be presented with the police suspect in a lineligese are photos or individuals who the police
know did not commit the crime but are included imaup as a safeguard against suggestive
one-on-one identifications. Lineup compositionriass is particularly important in photo lineup
filler selection, as suspects included in photolgi@pneups do not have the right to an attorney
during the procedure. Sixty-nine departments prteseTJP with some policy regarding filler
selection for photographic lineups, and 53 of th@see found to implement relevant best
practices. One example of a well-constructed pohidhis area is that of the Lewisville Police
Department, which requires that officers shouldésgfillers who generally fit the witness’
description of the perpetrator.” They further aadra situation where the suspect may not
match the description given by the witness ana stat

“When there is a limited or inadequate descriptbthe perpetrator provided by the

witness, or when the description of the perpetrdiibers significantly from the

appearance of the suspect, fillers should resethblsuspect in significant features.”
The policy cautions, however, that officers shdadoid using fillers who so closely resemble
the suspect that a person familiar with the suspégiit find it difficult to distinguish the suspect
from the fillers.” In this way, the policy attenspto minimize incorrect identifications while
preserving the good identifications.

Most other departments that implement best pragtitéhis area included the following detailed
statement regarding the number and types of photbs used:
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“Use at least six photographs of individuals whe @asonably similar in age, height,
weight and general appearance and of the samenderaee; whenever possible, avoid
mixing color and black and white photos, use phofdate same size and basic
composition, and never mix mug shots with othepshats or include more than one
photo of the same suspect; cover any portions @ shots or other photographs that
provide identifying information on the subject, agidhilarly cover those used in the
array.”
These instructions are important because they addine problem of suggestivity that results
from inconsistent lineup composition. If all phsto a lineup are of the same form and display
identical markings, an identification that resdiitam the lineup will be much stronger and
provide valuable evidence to prosecutors and juries

Although there were fewer exemplary policies fdefiselection and composition fairness
regarding live lineups, a few departments, sucBatbrook Police Department, noted that fillers
for live lineups should have characteristics thatah those noticed by the eyewitness.
University Park Police Department also stated difiaters must “create a consistent appearance
between the suspect and the fillers with respeahtounique or unusual feature (e.g. scars,
tattoos, facial hair) used to describe the perpatiay artificially adding or concealing that
feature.” Again, these precautions help to preetitns of suggestive, and therefore
inadmissible, lineups.

Blind Administration

One problem that leads to mistaken eyewitnessiftiion is that witnesses may be
inadvertently cued toward a photo or individuahifineup by the officer who conducts the
procedure. Because the administrator can unknawimgact the outcome of the lineup, it is
imperative for the person who conducts the linetgeg@dure to have no knowledge of which
photo or individual in the lineup is the suspeBl keeping the administrator “blind” to the
identity of the suspect, we preserve the objegtioftthe identification and ensure that
eyewitness identification choices and confideneerat inadvertently influenced by the
administrator.

Despite the scientific research and best practeesmmending blind administration that have
been available for years, only seven departmengxas use a blind administrator for photo
lineups, and only four require a blind administrdtw live lineups. Haltom City Police
Department, Lewisville Police Department, Llano @guSheriff's Department, Lufkin Police
Department, Richardson Police Department, UniweR#rk Police Department, and Waco
Department Police Department all require blind adstiators for photographic and/or live
lineups. In addition, several of these departmesiemmend sequential presentation of
photographs or individuals rather simultaneousgm&gion, which many studies indicate can
strengthen identifications by reducing the urgeeigewitnesses to “comparison shop” among
those presented to them.

The overwhelming majority of departments, howeattempt to address the question of
neutrality by simply stating that officers must dowt all eyewitness procedures in a “fair and
impartial manner” and that officers may not “asssstitness in identifying a photograph or
individual. While these policies may help steneiitonal leading of an eyewitness,
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unintentional verbal and nonverbal cues cannoebelated merely by prohibiting themThe
fact that these cues are often inadvertent andemtional virtually ensures that these policies
will fail to safeguard innocent suspects.

Documentation of Procedure

Documentation of lineup procedures is importaniabise it provides juries with an objective
record of the lineup at trial and provides a snapshthe eyewitness’s confidence in the
identification. In Texas, however, only four dejpagnts have written eyewitness policies that
require full documentation of lineup procedures aski for a confidence statement from the
witness. They include Lewisville Police Departmdnano County Sheriff's Department,

Lufkin Police Department, and Richardson Police &apent. Exemplary policies are those like
Lufkin Police Department’s policy that requiresstatement should be taken from the witness,
immediately after the identification, and beforg &edback, concerning the level of confidence
the witness has in the identification. Make reawirthe specific words the witness used to
describe their level of certainty.” These poligesvide the best assurance that juries will have
the full picture of the procedure in order to béeab judge the quality of the eyewitness
evidence in the event the case goes to trial.

Many departments, like Boerne, East Mountain, aiod\Vista Police Department record full
lineup procedures and ask witnesses to documend@uriyts or uncertainties in the pre-viewing
cautionary instructions, but their written policiadl just shy of best practices by failing to ask
for a confidence statement once an identificatias been made. This small change would
bring another twelve departments into the “Subsdntimplements Best Policies” category.

Unfortunately, many departments have documentgtadicies that simply meet minimum legal
requirements. These departments either requit@thhotograph is taken of the live lineup
composition or that a photocopy is made of a phiogup to be entered into evidence. Although
this is legally necessary and valuable, it dodle lib provide jurors with the full context of an
identification procedure. Other departments hirgt nore robust recording practice, but the
policies themselves are too broadly worded to nia&m useful. One common example is that
police officers should document the identificatmocedure in their reports without providing
any detail about what should be documented. Whitepolicy may imply that more complete
documentation should occur, the lack of specifidibgs not ensure that all witness and
administrator comments or confidence in an idesdtfon would actually be documented
appropriately.

Conclusion
Based on the great inconsistencies found in thétguh photo and live lineup procedures in
Texas law enforcement agencies, combined withable of any written policies in the vast
majority of jurisdictions, The Justice Project recaends that the State of Texas pass legislation
that requires law enforcement agencies to adoptenrstandards for the conduct of photo and
live lineups that implement important safeguardsireg) eyewitness error.

® L. Garrioch, & C. A. E. Brimacombe. (2001). LineApministrators’ Expectations: Their Impact on Eyess
ConfidenceLaw and Human Behavior, 2299-315.
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The benefits of required minimum policies in theas of cautionary instructions, lineup
composition, blind administration and comprehensiweumentation make mandatory policies
an easy choice to make. Not only can we helpeawggt wrongful convictions based on faulty
eyewitness identification, we can also make a giogase against those who are identified
using modern procedures that are founded on scidneestigating officers will be able to avoid
claims of undue influence in lineup procedures, fatig documented lineups give the jury a
way to effectively judge the quality of the evidertbat is presented to them. Finally, strong
eyewitness identifications reduce the chance ttiahperpetrators are free to commit more
crimes while innocent citizens serve time for crsntieey did not commit.

As we discover more and more men and women adnessountry who have been wrongfully
arrested, tried, and convicted, it is imperativa tlie learn from the past and stem the flow of
faulty eyewitness identifications. By moderniziogyr policies and making them consistent
across the state, we help to ensure that polieeeost juries, innocent suspects, victims of crime,
and the public are protected and served.

About The Justice Project
The Justice Project is a non-profit, non-partiseganization that works to improve the fairness
and accuracy of the criminal justice system. TJdased in Washington, D.C. and opened an
office in Austin, Texas in 2006.

In 2007 TJP published “Eyewitness IdentificationPglicy Review,” one in a series of policy
reviews on the prevention of wrongful convictioasailable at www.TheJusticeProject.org.
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Appendix A: Texas Eyewitness Lineup Procedures anBolicies

TJP requested written policies on eyewitness ifleation procedures from 1034 Texas
municipal police and sheriff's departments. 75patements (73%) responded to our request.

The 88 departments listed below provided TJP wititten policies that addressed at least one of
the four areas evaluated. Of the remaining 662orespe departments, 629 indicated that they
had no written policies for the conduct of eyewstméentification procedures. 33 departments
provided some written material, but it did not ak$r the conduct of photo or live lineup
procedures. Those departments are not represientieel table below.

A “+” indicates that the department substantiathplements best practices in this area.
A “-"indicates that the department has some writtdicym this area, but it does not
substantially implement best practices.

A blank cell indicates that the department has ntiem policy to address this area.
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